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Reference: European Commission open public consultation on the targeted revision of the
REACH Regulation ((EC) 1907/2006 concerning the Registration, Evaluation, Authorisation
and Restriction of Chemicals)

This is the joint feedback of the European Space Industry, represented by ASD-EUROSPACE —
with the support of the European Space Agency (ESA) and national space agencies — to the
European Commission’s (COM) open public consultation on the targeted revision of the
REACH Regulation launched on 20.1.2022. It has been prepared with the support of the CSS
Space Focus Group (SFG), a splinter group of the Materials and Processes Technology Board
of the European Space Components Coordination (ESCC MPTB).! The SFG was established in
April 2021 in response to the COM’s Chemicals Strategy for Sustainability (CSS) of 14.10.2020,
considering the magnitude of envisaged amendments to REACH and their possible impacts to
the European Space Sector.

The present contribution follows on our feedback to the REACH Revision Roadmap of
1.6.20212 and the comprehensive contribution of 27.1.20173 to the previous COM REACH
Review. It complements our response to the COM questionnaire for the present consultation
as well as the contribution to the same consultation submitted by the AeroSpace and Defence
Industries Association of Europe (ASD).

The major impacts for our sector from the REACH implementation to date and the planned
CSS REACH Revision arise from the REACH Candidate List and the authorisation and restriction
processes. In this regard, we also make reference to the ASD response dated 24.2.2022 to the
questions included in COM paper CA/03/2022 on potential options for amendments of the
REACH Regulation in order to reform REACH authorisation and restriction processes; this
response was supported by the CSS SFG.

1 See the list of CSS Space Focus Group participants at the end of this document. For further information about
the CSS Space Focus Group, please see Eurospace News Alert of 26 April 2021 (link).

2 https://eurospace.org/eurospace-calls-on-the-european-commission-to-reflect-special-features-and-
essential-role-of-space-products-in-the-planned-revision-of-the-reach-regulation.

3 Position Paper 2017; Questionnaire response 2017.
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For the ease of reference this feedback is structured along the questions raised by COM in its
guestionnaire, in order to provide a rationale for our answers where applicable and focusing
on the perspective of the European Space Sector. Our answers to the questionnaire should
hence not be taken in isolation, but having in mind this feedback.
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PREFACE: SPECIFICITIES OF THE EUROPEAN SPACE SECTOR AND REACH RESPONSE

At the outset, we would like to recall the specificities of the European Space Sector.

The very first sentence of the Regulation of 28.4.2021 establishing the Union Space
Programme and the European Union Agency for the Space Programme? sets the tone: “Space
technology, data and services have become indispensable in the daily lives of Europeans and
play an essential role in preserving many strategic interests.” >

European public institutions (such as ESA and the COM) play a key role in the Space Sector and
their involvement is essential to sustain the space economy. They are the largest part of the
sector’s customer base (sales to ESA represent more than 40% of total European Space Sector
sales). Long investments from EU governments are supporting the EU’s access to space.

More specifically with regard to chemicals management, our sector is characterised by®

>

>

very small production runs and very long lifecycles from design and production to
exploitation phases (long-length programmes);

the need for long-term decisions on the design and technologies — and hence
substances — used for space programmes which are made early on in their
development phase, with later changes being impossible or very difficult;
demanding qualification as well as stringent safety and reliability requirements that
have to be met; space products operate under extreme environmental conditions
and no failure is permitted; end-customers therefore demand technology maturity,
but also heritage and experience from their suppliers.

very complex and always international supply chains with many contractor levels
and a large number of players, leading to the production of highly complex
assemblies (launchers, satellites, other spacecraft);

the growing importance of small manufacturing companies incl. SMEs within the
Space Sector, in parallel to the larger actors; this is further propelled by the 'New
Space' trend, since most start-ups qualify as SMEs.

uses of chemicals volumes, which are negligible when compared to other EU
industries, thus exposing our materials and process to increased obsolescence risks
and questioning the extensive requirements of the current authorisation process;
products sent into space which do not result in “waste” on the EU territory, therefore
not being part of the Circular Economy (relevant for environmental footprint data);

4 https://eur-lex.europa.eu/eli/reg/2021/696/0j.

5 For more information about the essential role of the European Space Sector in the EU please see below in the
Section on Including the concept of essential use in authorisations and restrictions.

8 For further details and examples please see Position Paper 2017.
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» its dependency on a plethora of substances — in a plethora of systems.

In order to be able to track the continuous and quick evolutions of the various REACH
regulatory actions and determine their possible impacts on space-relevant materials, ESA
developed a web-based materials obsolescence risk assessment system for the European
Space Sector: The ESA REACH Tool can automatically identify REACH impacted substances in
space-relevant materials. It currently comprises a sample of 910 articles, preparations
(mixtures) and substances (APSs). The latest statistics of the ESA REACH Tool indicate that the
REACH Candidate List impacts as much as 27% of all materials marked as active in the tool;
12% of these materials are impacted by Annex XIV of REACH, and further 22% are impacted
by Annex XVII of REACH. More information can be found in Annex | to this Position Paper.

Given the strong impacts of REACH on the Space Sector, the ESCC MPTB of ESA, national space
agencies and space industry have followed the REACH-related developments closely for more
than a decade by now. An increasing number of splinter groups were created to address
identified specific concerns driven by REACH and related requirements (such as SCIP), support
compliance and prepare joint positions and other input to ECHA and COM. Figure 1 provides
an overview of REACH-related splinter groups currently active under the ESCC MPTB.

ESCC MPTB*

REACH obsolescence risk analysis, incl. ESA REACH Tool. Regulatory monitoring. General studies and sector positions

*Materials and Processes Technology Board of the Europ Space Comy ts Coordination (ESCC MPTB). The ESCC MPTB is a partnership between the European Space Agency (ESA),
national space agencies, and the European space industry represented by ASD-EUROSPACE; it is chaired at present by ESA. The European Defence Agency (EDA) is an observer.

initiates l I report

e Space Task Forces and Working Groups =S
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Figure 1 Overview of the MPTB and REACH-related splinter groups
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SECTION | REGISTRATION

Given their role at the end of complex supply chains, companies in the European Space Sector
are impacted by the REACH registration requirements to a lesser extent directly as registrants
(e.g. for some energetic materials), but more indirectly as downstream users (DUs) of
substances, mixtures and as producers of complex assemblies of articles. Therefore, our
contribution to this part of the consultation is focusing on some registration-related points of
concern.

INFORMATION ON SUBSTANCES MARKETED AT THE LOWEST TONNAGE LEVEL
(COM gquestion 2-3)

We strongly disagree that increasing the information requirements for low tonnage
substances (1-10 tonnes) under REACH would lead to socio-economic benefits or economic
benefits for industry. Chemical Safety Reports (CSRs) in the lowest tonnage band would have
a number of negative impacts for manufacturers/importers and DUs, as they would:

e increase the registrant cost for niche substances, potentially causing obsolescence;

e potentially forcing uses to be "advised against" if insufficient use data is available on
risk management measures (RMMs);

e increase compliance costs for DUs that have to conform or respond to Exposure
Scenarios which are to be added to Safety Data Sheets (SDSs) as a result of CSRs,
including modifying conditions of use and RMMs.

REGISTRATION OF CERTAIN POLYMERS
(COM question 6-7)

We are concerned about the envisaged registration requirements for certain polymers and
strongly disagree that they would lead to economic benefits for industry, as to the contrary
additional efforts of presently unknown extent (polymer types to be registered and data
requirements still to be determined) will be required.

If introduced, it is important to ensure that the requirements will be proportional to the
expected health or environmental benefits. We see substantive challenges related to
substance identification and "sameness" which must be solved to allow co-registration. Unless
registrant costs are substantively mitigated and efficient grouping options are foreseen,
additional registration costs can cause obsolescence causing a supply shock affecting DUs.

INFORMATION ON ENVIRONMENTAL FOOTPRINT
(COM question 8-8b)

Given the novelty of this discussion and uncertainties about the concrete implementation we
believe it is premature to provide a definite position at this point. However, we would like to
share some general comments:
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We acknowledge that the collection of information on the environmental footprint (EF) may
support a sustainability assessment for chemicals, and hence contribute to achieving the
objectives of the CSS and the European Green Deal, reaching beyond mere safe use
considerations. More knowledge about the EF could also potentially help authorities make
better regulatory decisions on authorisations and/or restrictions.

However, we are very concerned about the availability and accuracy of such information
(which is still to be defined in detail) in the short and medium term. The ambition to collect EF
data therefore has to be seen as part of a long-term agenda, and expectations have to be
reasonable.

In the context of complex supply chains where it is anti-competitive to know or ask for full
details about the downstream supply chain, we must presume that EF data known by
registrants can never be comprehensive. Also, for substances with wide/general uses and
applications the information will always be to some extent incomplete and lack accuracy.

Therefore, any requirements must take into account that this is only the beginning of a long
process. EF requirements must be proportionate, limited to available information (knowledge
of the registrant) and expectations by authorities as regards their accuracy must be
reasonable. Initially non-legal instruments such as guidance appear to be more suitable than
mandatory requirements.

This applies even more to such information to cover the “whole lifecycle” of the substance.
Whereas this may be desirable in theory, such information will typically not be available to
the registrant. It must be ensured not to introduce requirements that are not possible to fulfil.

Besides it is important to take into account that for space products their lifecycle typically ends
in space and/or they do not result in “waste” on the EU territory.’

Further input is provided in the ASD response to CA/18/2022, which is supported by the SFG.

INFORMATION REQUIREMENTS ON USE AND EXPOSURE
(COM question 9)

In our opinion the information of ECHA about the uses of chemicals for registration purposes
should be a shared responsibility of registrants and authorities; as is already the case today:

e Registrants collect the data about known uses for substances to be registered;
e Authorities collect the relevant data when preparing regulatory activities (e.g. for
Risk/Regulatory Management Option Analysis (RMOA), restriction proposals).

Downstream users only need to report specified information in specific cases, e.g. under
REACH Article 38 (DU CSR) and REACH Article 66 (notification under upstream authorisations).

7 See https://eurospace.org/space-industry-position-regarding-article-9-of-the-revised-waste-framework-
directive-2008-98-ec.
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Furthermore, companies placing products (including articles) on the market (including
importers of products) typically do not have information about the uses of chemicals and
exposure data. Therefore, they should not be responsible for informing ECHA about those.®

Adding a general requirement for DUs to report information on hazardous substances on
their own or in mixtures directly and regularly to ECHA® would add a huge bureaucratic
burden without evidence of need. If the reporting requirement included exposure data, it
could also cause a massive problem for the availability of monitoring equipment and trained
staff to operate it. If nevertheless introduced, it will be crucial to limit the scope of any such
DU reporting to relevant operators (e.g. formulators), substances (e.g. SVHCs on the
Candidate List), practical information requirements (e.g. information as available from the
SDS) and a clearly defined purpose, which - if fulfilled (e.g. a decision on a regulatory
measure has been taken) — makes future reporting obsolete. For this reason, and because
information needs depend on the case at hand, we are rather in favour of a ‘on request’ DU
reporting, as is already done today as part of calls for evidence and public consultations on
authorisation and restrictions. Time constraints in order to gather required data (e.g.
environmental exposure data) should also be considered.

(COM question 9b)

Regarding alleged process ineffectiveness because of insufficient or incomplete information
on uses and/or exposure we disagree / strongly disagree for the following processes:

e The authorities’ prioritisation of substances that require regulatory management:
More important reasons for process ineffectiveness in this regard might rather be that
there are no agreed harmonised rules for RMOA, and Candidate Listing is currently
merely hazard-based. Hence, detailed use-related information is not collected early
and structured enough. The Space Sector has provided use-related information for
several substances of critical interest prior to candidate listing (e.g. on hydrazine, lead,
recently for DBMC). But due to the absence of specific rules requiring Member
States/ECHA to do so, this information has not been taken into account at that stage.

e Prioritisation of SVHCs for Annex XIV inclusion: The more important reason for process
ineffectiveness in this regard might rather be that prioritisation for Annex XIV by ECHA
is mainly based on information in registration dossiers, whereas the Commission
makes inclusion decisions based on other, additional criteria (see “32 questions”
form). Hence, detailed use-related information is not collected early and structured
enough, and is not evaluated by ECHA but rather later on by COM. The Space Sector
has provided use-related information for substances of critical interest prior to the
final ECHA recommendation (e.g. NMP —which finally was not included into Annex XIV

8 Producers, importers and supplier of articles do have specific reporting obligations under REACH Article 7(2),
33 and WFD/SCIP with regard to the presence of Candidate List substances in those articles.

9 As discussed in document CA/12/2022 of 11/02/2022 (Option 3).
MPTB-ES-PO-0098
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but XVII, ongoing for lead metal). But based on today’s rules ECHA does not have to
take into account this information. This leads to many substances being
recommended for Annex XIV even though they are more appropriately managed
through other RMOs, as acknowledged later on by COM.

e Granting of authorisations: We strongly disagree that lacking use/exposure data are
the root cause for process ineffectiveness. In our view one major reason was rather
that authorisation has not in all cases been the appropriate risk management option
(example of chromates), while authorisation provisions allow joint applications by
upstream actors, incl. to cover complex supply chains. This highlights the importance
of an early RMOA and consideration of use-related information from DUs in the run-
up to listing SVHCs in the Candidate List and subsequently in Annex XIV. We appreciate
that COM has learned from this experience, e.g. in case of NMP and diisocyanates
restrictions. Another important reason — as evident from the chromates example —is
the authorities” unreasonable expectation of “perfect information” and avoiding all
“uncertainties” — these cannot be achieved! Even perfect information collection will
be wrong because it will change as new products are developed, supplies shift, or
occasional repairs are performed.

For the latter reason we also disagree strongly that the alleged issues in COM gquestion 9c¢
would be hindering the correct implementation of the REACH registration process. Further
tightening the related registration requirements would not only pile on costs for registrants
but there is also an implied burden on DUs here, that will make companies uncompetitive or
to reveal confidential uses / supply links or proprietary information on mixtures.

Finally, as regards to the alleged issues leading to deficiencies in use and exposure data in
REACH registration dossiers (COM question 9d) we agree indeed that the real-world complex
supply chains do hinder upstream communication to a certain extent. The same applies to
confidentiality issues, but that does not make the communication desirable. Another key
issue not mentioned in the questionnaire is the complexity of the REACH use descriptor and
exposure framework for DUs, especially SMEs. For these reasons, it will not help to make use
descriptors more specific in detail and nuance, thus only further increasing the need for data
about DU uses by registrants.

For further information we make reference to the ASD response of 15.3.2022 to CARACAL
paper CA/12/2022 on the study on the possible introduction of additional information
requirements on uses and exposures in REACH; it was prepared with the support of the SFG.
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SIMPLIFYING COMMUNICATION IN THE SUPPLY CHAIN (OPTIONS FOR IMPROVING SDS)
(COM gquestion 10d)

We strongly agree with the elaboration of electronic formats for (extended) SDSs to

harmonise and simplify communication on chemicals substances and mixtures in the supply
chain. Data format standards should come first, which would enable the IT industry to better
develop tools which integrate with existing company IT systems, including software for
handling inventory, SDS and HS&E management. Formats and tools should be developed in
close interaction with industry.

SECTION Il EVALUATION

(COM question 11-12a)

To support our answers on the questionnaire, we would like to comment as follows:

Dossier REACH compliance at the time of submission and keeping up to date (COM
question 11): “All REACH provisions” to us means all REACH provisions that apply to
the preparation of a registration dossier, esp. the information requirements and
including possible waivers. Also, the registrant is indeed responsible to keep the
registration dossier up to date. At the same time, we believe that there should be a
presumption of compliance, and no ECHA compliance check by default at the time of
submission. The latter would overstretch resources of authorities and registrants and
unduly delay the market access for substances, leading to possible availability issues.
Also, assessing compliance is not always “black and white” like a technical
completeness check, and may be subject to different interpretations. An exception
may apply to manifestly inappropriate/non-compliant information, which is easy to
spot.

No data, no market for failure to make a registration dossier compliant (COM gquestion
12): We disagree with a general marketing ban in any such case, except for flagrant
issues where a health or environmental impact is demonstrable. To force a supply
chain to collapse with managing consequences and customer implications should be
only after a careful case-by-case assessment.

Replacing CORAP procedure with a lighter registry of intentions (part of COM guestion
12a): We agree that modifications to the substance evaluation process could improve
its effectiveness. We do not see that the CORAP procedure works very well today. The
sole responsibility of Member States for the assessment, to the exclusion of ECHA,
contributes to the often very lengthy process and creates uncertainty in industry,
especially with regard to the possible regulatory follow-up (e.g. case of chromium (ll1)
oxide).

MPTB-ES-PO-0098
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SECTION I1l AUTHORISATION AND RESTRICTION

As already shown above, the major impacts for our sector from the REACH implementation to
date arise from the continuous evolution of the REACH Candidate List and the authorisation
and restriction processes. The outcome of the CSS REACH Revision with regard to the planned
reform of these processes will be the key determinant for the expected future impacts. To
have an overall positive impact for our sector, the reform needs to deliver especially on two
of the stated Commission objectives:
1. Reduce the administrative burden on companies, not only authorities; to be achieved
through process simplification
2. Give clearer signals and more planning security to companies; to be achieved through
legal certainty, predictability and avoidance of unintended obsolescence

INCLUDING THE CONCEPT OF ESSENTIAL USE IN AUTHORISATIONS AND RESTRICTIONS
(COM question 13-13b)

The elaboration of the Essential Use Concept (EUC) and its inclusion in the REACH
authorisation and restriction processes is a subject of critical interest to the European Space
Sector. While we acknowledge that one objective as stated in the consultation is to prevent
the non-essential use of the most harmful chemicals from a human health and environmental
protection standpoint, we would also like to recall the further important objective from an
industry standpoint, as stated by the Commission, that the EUC “can be used as a tool to
render derogations from restrictions/authorisation applications more efficient and aligned
with societal needs”, as “it seems unnecessary to require detailed proof of benefits
outweighing the risks where essential uses |...] are at stake.”*°

Indeed, for previous applications for authorisation from the Space Sector COM agreed based
on SEAC opinions that the benefits of continued use outweigh the risks “by several orders of
magnitude”!!!

It is difficult to foresee at this time of the process (study ongoing) how the EUC will look like,
and how it will be integrated into REACH authorisation and restriction processes. However,

10 European Commission, Background Paper Workshop on the Reform of the REACH Authorisation and
Restriction System, Ref. Ares(2021)6676028 —29/10/2021, pages 4 and 14.

1 In the AfA by Euro Cryospace France for the use of chromium trioxide for the surface preparation of
aluminium alloy cryogenic tanks used in the Ariane 5 launcher (ECHA ID 0103-01) SEAC considered that “the
implied benefit-cost ratio is at a minimum 585000:1” (link to opinion). In the AfA by ArianeGroup SAS for a use
of pitch, coal tar, high temp. dedicated to high-performance civilian and military aerospace launchers (ECHA ID
0144-01) SEAC concluded that “even under highly conservative assumptions” “the monetised benefits of
continued use outweigh the monetised risks by several orders of magnitude and the likelihood of adverse effects
in the environment is very low, and there is clear evidence that this situation is not likely to change in the next

decade” (link to opinion).
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we would like to recall that COM has already given some useful insights in previous papers to
CARACAL, stating that:*?

e The EUC is not about specific chemicals but about their use;

e Overall essentiality is always a combination of the relevance for society and
availability of alternatives; the former reflects the political level, the latter the
technical level of the concept;

e Specifically with regard to national security or defence, COM has already stated that
uses related to these are likely to be considered essential, if they are not excluded
from REACH or other relevant chemicals legislation anyway.

In this regard, we believe that the essentiality assessment must take into account the article
/ product that the substance is used in. Looking only at the technical function provided by the
substance in the specific use forms part of the assessment of alternatives (technical side), but
is not helpful when assessing the broader political context, i.e. the criticality for the
functioning of the society.

Furthermore, in CA/61/2020%3 the COM has analysed the sectors and uses considered as being
essential under the Montreal Protocol — including aerospace applications — and which could
be “hinting towards essentiality” for “fast lane approval”, including if the use is contributing
to:

(1) sectors listed in the EU policy of critical infrastructures;**
(2) other sectors considered politically relevant to achieve strategic objectives;
[...].

Against this backdrop, we would like to reflect on the essential role of the European Space
Sector in preserving many strategic interests of the EU (Info box 1).

Info box 1 About the essential role of the European Space Sector in the EU (Source: ASD-Eurospace)

Today, the European space sector tackles some of the most pressing challenges of our times, such
as monitoring climate change, helping to stimulate technological innovation, and providing socio-
economic benefits to citizens. Institutions, business and citizens increasingly rely on space
technology, data and services for communication, navigation and positioning systems, and Earth
observation enabling to provide essential services, such as: immediate information and on-spot

12 European Commission, Essential Uses — A possible concept for REACH (Summary of and response to
comments to CA/61/2020), Doc. CA/14/2021 rev.1 — 02/03/2021, pages 8, 12, 13

13 European Commission, Essential Uses, Doc. CA/61/2020 — 12/11/2020, pages 9, 14-15, 18-19.

14 The Communication from the Commission to the Council and the European Parliament ‘Critical Infrastructure
Protection in the fight against terrorism’, COM(2004) 702 final states: “Europe'’s critical infrastructures have
become more dependent on common information technologies, including the internet and space-based radio-
navigation and communication.”
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communications when disasters strike, support live coverage of global events and real time news,
as well as cost effective multimedia broadcast, enable precise weather forecasting, provide tactical
intelligence and constant monitoring of earth resources, track moving vehicles in the air, sea and on
ground, but also animal migrations. Last but not least, space gives us in-depth knowledge of our
planet, our galaxy, and the universe beyond. These are among the many added values provided by
space infrastructure.

The way space permeates and brings added value to humanity is growingly recognised and
confirmed by EU policies.

The very first sentence of the Regulation of 28 April 2021 establishing the Union Space Programme
and the European Union Agency for the Space Programme sets the tone: “Space technology, data
and services have become indispensable in the daily lives of Europeans and play an essential role in
preserving many strategic interests.”

Of course, space systems contribute positively to four of the EU's main ambitions that the
Commission's President Ursula von der Leyen prioritised: “A European Green Deal”, “A Europe fit

” u

for the digital age”, “Supporting our European way of life" and a "Stronger Europe in the World".

In 2019, EU Ministers in charge of Space Affairs understood the necessity to enshrine the essential
nature of space activities by agreeing on Council Conclusions on “Space as an enabler”. The Council
notably stressed the role of space as an enabler for social and economic benefits and underlined
that space significantly contributes to responding to global and societal challenges and enhancing
the global role of Europe. Moreover, the role of space was deemed to be essential for Europe’s
autonomy, as well as in global diplomacy, in embracing the European identity, and in inspiring and
motivating the next generations.

Beyond the essential role of space activities for civilian uses, the defence and military dimension of
our European space policy has recently been acknowledged both by J. Borell, High Representative
of the European Union for Foreign Affairs and Security Policy, and T. Breton, Commissioner for the
Internal Market. The strategic nature of space and the need to have a plan on how to enhance our
resilience in and from space will be embedded, as part of the Strategic Compass, in the publication
of a Space & Defence Strategy in 2023.

There is also the economic and industrial dimension. European space industry contributes to the
development, production and deployment of European critical infrastructures for communications,
meteorology, transportation and strategic applications. The manufacturing arm of the sector is
strong of 50,000 highly qualified workers, and generated 8,7B€ of consolidated sales in 2020.
Beyond the contribution to European space programmes (both EU and ESA), the Space Sector is also
a positive contributor to the European trade balance with an average net surplus of more than 1BS
per year in the past decade, thanks to its performance in exports of both satellite systems and launch
services. Furthermore, while the European public space infrastructure provides unmeasurable, but
significant, social, scientific and strategic benefits via the provision of free services, it also creates
more than 200B€ of revenues through its value chain thanks to the induced markets for applications
and terminals. Space applications permeate all areas of the global digital economy, they have
contributed and benefited from its growth in the past decades, and it is projected that the sector
will further accelerate its economic development in the next decade.
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Encompassing all sectors of our economy, providing tangible benefits for our citizens and
businesses, while providing the means to ensure the strategic autonomy and the resilience of
Europe, space has an essential dimension to the functioning of our society that cannot be
jeopardised.

The special role of space products (“equipment designed to be sent into space”) is also
recognised in specific exclusions from the scope of several pieces of product-specific EU
legislation (e.g. Batteries Directive 2006/66/EC Article 2(2)(b)*>; RoHS Directive 2011/65/EU
Article 2(4)(b)®; Mercury Regulation (EU) 2017/852 Article 8(1)(b)*’). But these space-specific
exclusions are not mirrored in the REACH Regulation for the prior use as a substance. In our
view this may present a regulatory incoherence, which can undermine the exclusion objective.

With this in mind, we believe that uses of chemicals without viable alternatives for the
manufacturing of space products in EU should be likely to be considered essential, as was
already stated by COM for uses with regard to national security or defence (see above). The
mere existence of an EU space policy recognising essentiality should be sufficient to justify
that the related use is “critical for the functioning of the society”, rather than having to go into
the specifics of the concerned product / programme and having to provide a justification of
the service itself (e.g. Galileo). This would help make the granting of authorisations /
derogations for these uses simpler, more effective, more predictable and faster than what
they are today (e.g. by avoiding the SEA/quantitative analysis part of it, which today is only to
confirm a clear overriding benefit).

In this regard, we strongly support the option of initial screening steps for the “light” upfront
assessment of essential uses, provided that they enable fast-lane approvals for clear-cut cases.

In addition, we would like to propose the following for the definition of essential use criteria:

e The fulfilment of cumulative criteria justifying simpler and faster authorisations /
derogations (e.g. small quantities, closed systems / strictly controlled conditions,
essential product) should make this process even more simple and fast.

e The essential use aspect should be considered as early as possible in the process, i.e.
for clear-cut cases already included in the legislation as automatic
derogation/exemption (e.g. legal exemption for fuels in closed systems already in
place, initial restriction entry), otherwise when granting joint or individual derogations
following a robust process.

15 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006L0066.

16 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0065.

17 https://eur-lex.europa.eu/eli/reg/2017/852/0j.
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e For the avoidance of doubt, the EUC should apply generally in a revised REACH, i.e.
not only under Article 68(2), but also to derogations from restrictions under Article
68(1) and to the granting of authorisations. We understand that this is already
envisaged by COM, and we hence support it strongly.

Overall, we believe that the intended simplification and burden reduction from the
authorisation and restriction processes through the EUC can only be achieved, if the essential
use criteria are sufficiently clear and allow for the quick acceptance of derogations for clear-
cut cases which are typical for our sector, as shown above. Otherwise, we see the risk that
discussions on essential uses could potentially take very long and be too easily postponed to
the processes of handling (joint or individual) derogation requests, rather than being clarified
upfront, e.g. in an initial restriction entry.

Please also see our comments below on Option 2 for the A&R reform and the generic risk
management approach (GRA), as they are closely linked to the EUC.

REFORM OF AUTHORISATIONS AND RESTRICTIONS
(COM question 13c-13d)

The European Space Sector supports the need for reforming the authorisation and restriction
systems, as far as the reform contributes to removing unnecessary administrative burden for
our companies while enabling process simplification, legal certainty and predictability, and
providing enough time to allow for sustainable innovation while progressively removing
SVHCs from production and — especially in relation to the reporting on Candidate List
substances — for compliance.

At the outset we make reference to the ASD response dated 24.2.2022 to the questions
included in COM paper CA/03/2022 on potential options for amendments of the REACH
Regulation in order to reform REACH authorisation and restriction processes. Our comments
hereafter serve to complement the ASD answer with regard to the COM questionnaire.

In addition, under all options for the A&R reform, we see RMOA as an important tool to be
used as early as possible and consistently for substances presenting a risk to human health
or the environment, before deciding whether to take a non-REACH measure such as
Occupational Exposure Limit (OEL) or the restriction route, incl. the selection of the restriction
path under Article 68(1) or Article 68(2). In relation to workplace-related risks, we advocate
a priority treatment through OSH legislation (OELs) rather than restriction/authorisation,
which is already the case for a number of relevant substances (e.g. cadmium, cobalt salts,
hydrazine, lead, nickel).'® For addressing emissions to the environment, actions under
Industrial Emissions Directive 2010/75/EU should also be considered.

18 See also COM, Background Paper Workshop on the Reform of the REACH Authorisation and Restriction
System, Ref. Ares(2021)6676028 of 29/10/2021, p4: “Following the experience with chromium(VI) substances,
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|CANDIDATE LIST — THE FUTURE ROLE

The COM questionnaire does not include a dedicated question on the Candidate List, but
states that it would be maintained under all the three options discussed for the reform.
However, its role would be adjusted and enhanced to become a tool for “prioritisation for
regulatory action in general and, for this purpose, may be linked with additional obligations
for companies (e.g. obligation to provide information on uses, alternatives, emissions or
exposure)”.

The European Space Sector supports the maintenance of the SVHC Candidate List. The list has
evolved from a regulatory novelty when REACH was introduced to a cornerstone of SVHC
management for our companies, including for reporting under REACH Article 33 and now also
WFD/SCIP reporting to ECHA — albeit both are very challenging for our very complex products.

However, we believe that a lot of care has to be taken and further reflections are needed in
order to ensure that the future role of the Candidate List is clear for everybody, any associated
obligations for our industry are manageable, proportionate and fit for purpose. In this regard,
we make reference to our comments above on the Information requirements on exposure and
use as well as the aforementioned ASD response to COM Doc. CA/03/2022 dated 24.2.2022.

In particular, we strongly oppose any fees associated with the use of candidate-listed or
restricted chemicals.

Also, the planned enhancement of the Candidate List’s role reinforces the need to address
persisting implementation issues on substances-in-articles reporting for our companies:

e CAS and EC numbers need to be provided by ECHA for all substances / members of a
substance group included in the Candidate List in order to enable their proper
detection in our products and tracking in our supply chains.

e The update frequency of the Candidate List by ECHA (currently twice per year) is
considered too high. If inclusions were further accelerated in the future, timely
compliance would become even more difficult, especially for group entries where the
impact analysis takes much longer.

e We would like to stress the need to streamline the reporting in the supply chain under
REACH Art. 33(1) and to the ECHA SCIP Database under Article 9 of the EU Waste
Framework Directive (WFD), as the latter requires additional data to be asked
contractually (based on the ECHA implementation of the WFD/SCIP requirements).
Furthermore, in case of conflicting security/military provisions, there are persisting

no other SVHC with a similar widespread use has been recently added to Annex XIV. Risk from widespread use of
such substances have been, or are being addressed more recently rather through the restriction procedure (e.g.
PFAS substances) or through occupational health and safety measures (e.g. cobalt and its compounds, lead and
its compounds), and the extension of generic restrictions will further reduce the number of potential substances
and uses that could be subject to authorisation.”
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challenges to comply with these provisions, if national defence exemptions are not
available. We would like to further discuss options to resolve such conflicts with the
European Commission.

OPTION 1: KEEPING THE AUTHORISATION PROCESS, WITH CLARIFICATIONS AND
SIMPLIFICATIONS

Comments on the table under COM question 13c on expected effects of this option:

Administrative burden on companies, e.g., compliance costs: We are not able to make a final
judgment on the overall option at this point, also because the study for COM is still ongoing.
It is difficult to conclude, as a number of changes are likely to increase the burden®® while
others would hopefully be beneficial; the latter changes, which we support as they reflect key
specificities in our sector, include in particular:

e Simplification, also from a procedural point of view, for cases where the risk is likely
to be more controlled (e.g., extension of the exemption to uses under strictly
controlled conditions; use of closed systems), if the use is specific, small quantities;
worker exposure under certain limits);%° recalling that the benefits of continued use
for space applications typically outweigh the risks by several orders of magnitude?!

e Integration of the concept of “essential uses”??

e Setting clear expectations for data provision and formats will help dossier formation
and consortium management

DU reporting obligations at the time of Candidate Listing (not part of Option 1 but generally
considered) would certainly add to the burden but may have other benefits if designed in a
manageable, proportionate and fit-for-purpose manner (see above).

Innovation and research: We do not expect that clarifications and simplifications along Option
1 will change much in this regard. Given the constraints in our sector authorisation is already
a last resort given the lack of alternatives, time or resources needed to test, and can be rather
distracting.

Legal certainty for companies: Clarifications and simplifications discussed under Option 1 —
taking into account lessons learnt from the current REACH implementation — could indeed add

19 Such as strengthening the conformity process for AfAs, clarifying procedures for introducing changes to
granted authorisations, fixed time limits, clarifications of definitions and data requirements.

20 As described by COM in CA/03/2022 of 17/01/2022 on page 11.
21 See our comments above on Including the concept of essential use in authorisations and restrictions.
22 See previous footnote.
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to legal certainty and reduce ambiguity in the process, depending on how well the legal
provisions are drafted.

Other - Predictability: As compared to the REACH restriction process as it currently stands,
authorisation has the apparent benefit that it allows the better estimation of timelines for
substitution without the need for authorisation, through the prioritisation approach for
Candidate List substances, setting of latest application dates, sunset dates and standard
review periods for authorisation — as further clarified ECHA’s guidance/other documents.
However, on the negative side it is often not clear whether and when a Candidate List
substance is actually prioritised for Annex XIV and included in the Authorisation List. There is
also a growing list of substances recommended for authorisation by ECHA, but Annex XIV
inclusion is “postponed” by COM. This creates significant unpredictability regarding regulatory
timelines. One of the root causes for this problem is in our view the lack of a harmonised
approach by COM/ECHA and Member States to conduct a comprehensive RMOA early in the
process, incl. even before inclusion in the Candidate List. At the time of an ECHA Annex XIV
recommendation, there is often no robust assessment and conclusion available on whether
authorisation is even the most appropriate regulatory option, as compared to restriction, OEL,
etc..? Overall therefore, we believe that predictability is not an argument to maintain the
authorisation process as a separate regulatory tool next to restriction.

For further comments on this option, we make reference to the aforementioned ASD response
to COM Doc. CA/03/2022 dated 24.2.2022.

OPTION 2: MERGING THE AUTHORISATION AND THE RESTRICTION PROCESSES

Comments on the table under COM question 13c on expected effects of this option:

Administrative burden on companies, e.g., compliance costs: We are not able to make a final
judgment on the overall option at this point either, also because the studies for COM on
essential use criteria and the A&R reform are still ongoing.

e Elements expected to add to the burden include e.g. the intended broad-scope
“default” restrictions which challenge the impact analysis for industry (as also
apparent from the 1% GRA stakeholder workshop on 21.3.2022), and the DU reporting
obligations at the time of Candidate Listing (not part of Option 2 but generally
considered). The term of “default” restriction instead of Annex XIV is not clear, it
suggests that the hazard-based “fast-track” restriction approach (REACH Art. 68(2))
could also be applied for industrial use — the CSS foresees this only for consumer and
professional use.

e On the other hand we also see elements with the potential to reduce the burden on
our companies, such as the option of obtaining joint use-specific derogations.

23 See already our comments above on COM question 9b.
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However, it is preferred to have automatic derogations already earlier than that, as
proposed by the authority.?* Overall, the burden reduction potential will largely
depend on the effectiveness of the essential use concept and its integration in the
REACH system, as well as the maintenance of the risk-based approach involving ECHA
committees and public consultations under REACH Article 68(1) as a main principle of
imposing REACH restrictions, at least for industrial and similar professional uses. Also,
adding simplifications (small volumes etc.) and maintain/expand on existing legal
exemptions from authorisation from option 1 (such as the use as fuels in closed
systems as the core exemption clause for space-related applications of hydrazine and
other liquid propellants?®) is expected to support the intended burden reduction.

Legal certainty for companies: As the study concerning the A&R reform currently stands,
there is a high potential for legal uncertainty:

The remaining scope of REACH Article 68(1) (risk-based approach with ECHA
Committees involvement and public consultations) next to Article 68(2) is not clear.
We insist that Article 68(1) should be maintained as the default approach for
restrictions covering industrial and similar professional uses.

There should be a clear definition of industrial vs. professional use, as only sub-sets
of the latter which are comparable to consumer use should possibly be subjected to
Article 68(2). In our opinion the definition of “professional use” for Article 68(2) should
be limited to ‘consumer-like” applications.

The role of the Candidate List in relation to restrictions and the new hazard classes in
Article 68(2) should be clarified, and whether it will be a prerequisite for restrictions,
as is currently the case for authorisation.

The essential use criteria are still to be defined.

On the other hand, merging A&R would have the benefit of having a single overall REACH risk
management process (i.e. restriction process), which could be assessed against non-REACH
tools such as OELs under OSH legislation as part of the RMOA. This would reduce current
uncertainties given the co-existence of authorisation and restrictions next to each other.

Other — commercial obsolescence: The approach of having broad-scope restrictions bears the
risk that main markets for certain formulations will be closed, thus making their continued
production for smaller, but essential uses non-profitable. This could further add to the already
significant REACH impact as of today (see Annex |). Therefore, it will be important to consider
market implications (such as availability issues) for essential uses when proposing restrictions
covering larger markets.

24 See already our comments above on including the concept of essential use in authorisations and restrictions.

2> https://eurospace.org/asd-eurospace-reinforces-reach-exemption-position-for-hydrazine-and-other-liquid-

propellants.
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For further comments on this option, we make reference to the aforementioned ASD response
to CARACAL Doc. CA/03/2022 dated 24.2.2022 as well as the ASD response to CARACAL Doc.
CA/19/2022 dated 6.4.2022, which have been supported by the SFG.

|OPTION 3: REMOVING THE AUTHORISATION TITLE FROM REACH

We understand that this option is not supported by a broad majority of stakeholders and
therefore we do not comment in further detail on it. The commercial obsolescence risk
mentioned above for Option 2 could be further exacerbated (become even legal
obsolescence) where there is no possibility to request an authorisation/derogation. We do
not support deleting the authorisation title of REACH as our industry needs to retain the
possibility to apply for authorisation/derogations when necessary.

GENERIC RISK MANAGEMENT APPROACH (GRA)
(COM question 14a-14b)

Comments on the table under COM question 14a on expected effects of extending GRA:

The GRA extension is strongly interlinked with the A&R Reform; related comments have
already been made above when discussing Option 2. In addition:

Administrative burden on companies, e.g., compliance costs: We expect a strong direct
impact on professional users in terms of added burden, but not for industrial use.?®

Other - legal certainty and obsolescence: We are concerned that restrictions affecting our
sector even indirectly will be introduced using the Commission fast-track procedure, without
the possibility of public consultations. We fear therefore, that the planned extension of the
GRA will have a strong negative effect on legal certainty and obsolescence, unless clear
definitions / criteria (especially for professional use and essential use) and robust derogation
processes will be implemented. Generic restrictions applying to consumer/professional uses
of products (e.g. Araldite) could have a massive impact on the industrial market, and cause
widespread obsolescence.

For further input on the planned GRA extension we make reference to the ASD response to
CARACAL Doc. CA/19/2022 dated 6.4.2022, which is supported by the SFG.

SECTION IV ENFORCEMENT

On COM guestion 14| “Establish a list of relevant portable measuring devices that can be used
to detect REACH relevant chemicals”:

%6 Unless to the extent that Annex XIV substances would be treated similarly under Option 2 above, see
CA/03/2022.
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We support this idea, as it would help authorities think about how the presence of a substance
is established and risk management enforceable before taking action. This avoids a situation
where regulatory concentration limits are below detectable limits.

FINAL (ADDITIONAL) FEEDBACK

We would like to stress that the stability of the REACH regulatory system should be
maintained as far as possible, and changes be limited to achieving the objectives of the
Chemicals Strategy for Sustainability which we support in general. As mentioned, our sector
operates with very long lifecycles, which implies the need for long-term decisions on the
design and technologies, including substances to be used as part of materials and processes.
The introduction of REACH back in 2006 has prompted big challenges and actions for the Space
Sector over the past 15 years, and they would remain even if REACH was to continue as is.

From our sector’s industrial perspective, a revised REACH can fulfil the CSS objectives if

» it delivers on the ambitions of burden reduction, simplification and legal certainty,
especially in the framework of the authorisation and restriction reform;

» defines clear Essential Use Criteria, recognising that uses of chemicals without viable
alternatives for the manufacturing of Space products in EU are likely to be essential;

» clearer signals and more long-term planning security to companies are given for the
management of most harmful chemicals / Substances of Very High Concern;

» any new duties for downstream users in relation to these substances (e.g. reporting
to ECHA) are manageable, proportionate and fit for purpose;

» obsolescence risks for materials and processes in the space industry are minimised,
especially from broad-scope regulatory actions.

We remain available to further support the CSS REACH Revision process from our perspective
as a high-end niche sector, working closely with the AeroSpace and Defence Industries
Association of Europe — ASD.

Kind regards,

Pierre LIONNET
Research and Managing Director
ASD-EUROSPACE

Pierre.lionnet@eurospace.org
+33-(0)144 420070
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This feedback has been prepared with the support of the CSS Space Focus Group of the
Materials and Processes Technology Board. It reflects the best knowledge available from
experts in their field, thanks in particular to the support of ASD-EUROSPACE, the following
corporations represented in the CSS Space Focus Group of the MPTB:

AIRBUS DEFENCE AND SPACE
ARIANEGROUP
BEYOND GRAVITY (formerly RUAG SPACE)
LEONARDO COMPANY
MT AEROSPACE
THALES ALENIA SPACE

and space agencies:
EUROPEAN SPACE AGENCY (ESA)
AGENZIA SPAZIALE ITALIANA (ASI)
CENTRE NATIONAL D’ETUDES SPATIALES (CNES)
GERMAN AEROSPACE CENTER (DLR)

Other MPTB/CSS Space Focus Group participants are the European Defence Agency (EDA)
as observer and REACHLaw, a consultancy supporting the group on EU REACH and other
chemical regulations.
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ANNEX I: ESA REACH TOOL STATISTICAL OVERVIEW

The ESA REACH Tool is a materials obsolescence risk assessment tool developed for the European
Space Sector, which can identify REACH impacted substances in space-relevant materials. Using the
latest statistics from the tool, it is possible to ascertain an approximation of European Space Sector
exposure to REACH substance lists inducing obsolescence. As the tool automatically cross-references
a maintained bill of space-relevant materials against four REACH lists (Annex XIV, Annex XVII,
Candidate List and CoRAP), exposure analysis is generated in real-time upon a REACH list update.

The ESA REACH Tool currently contains a sample of 910 articles, preparations, and substances (APSs)?’
with space heritage, 806 of which have fully tracked regulatory visibility, with 285 noted to be in active
use in space projects within the last year. Of 223 entries in the Candidate List as of 17 January 2022,
38 have an impact on the list of space-relevant materials. This represents 120 materials, 15% of the
total number of tracked APSs. Over a third (46) have been marked as being in active use, implicating
27% of all materials marked as active in the tool. Furthermore, 14 Annex XIV entries are found to
impact the space-relevant materials tracked in the ESA REACH Tool, contained in 38 APSs, 21 of which
have been marked active. This indicates that over 12% of all materials marked as active in the tool are
impacted by Annex XIV of REACH. The REACH Restriction List (Annex XVII) impacts 121 materials of
space heritage in the ESA REACH Tool, 37 of which are in active use, as much as 22% of all tracked APSs
marked as active. Figure 2 below illustrates the APS hits per list tracked.
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Figure 2 ESA REACH Tool statistical overview, showing the number of space-relevant materials (APS Hits) impacted by each REACH list —
Annex XIV, Annex XVII, Candidate List and CoRAP List (30 March 2022)

27 Examples of Articles in the tool are cables, sheets, tape and pre-formed shapes. Preparations (mixtures)
include materials such as adhesives, paints, primers or potting compounds; preparations are the most
represented material category in the ESA REACH Tool. Examples of Substances include solvents, cleaning
agents or some surface treatment chemicals.
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It should be noted that the APSs included in the ESA REACH Tool represent only a limited sample of all
materials used in the European Space Sector, based on voluntary input from the members of the MPTB
and its Obsolescence Splinter Group. There is no full visibility of the complex space system supply
chains and impacted processes.

Nevertheless, the above estimation of the proportion of REACH-impacted materials in % can be
understood to represent a minimum impact. Since each individual APS may be used in multiple
processes, the real impact could be even higher. As every spacecraft typically relies on hundreds of
materials and many more processes, it can be said that there is no single space project which would
remain unaffected by cases of material and process obsolescence triggered by REACH.

Further to the ESA REACH Tool, other similar tools have been or are being developed by national space
agencies and industry for their own activities, attempting to anticipate obsolescence risks as much as
possible and in some cases support substance reporting (e.g. for REACH Article 33 and SCIP).
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